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$!r William Duncombe, Bar. 


ST1R, 


HO 1 have not the Honour of an Acquain- 

| tance with you, yet ſince I found your Name 
in the Printed Votes, as a Petitioner for Re- 

dreſs, againſt the Warden of the F1 and that 
you were ſo great an Inftance, of the Oppreſſton which 
the'Gentry of England, as well as t Tradgſmen, 
and Commonalty, labour under ;, I preſuai'd to Affiz 
your Name to theſe Papers, mbhich I'm ſure are 
wrote with no other Deſran, than to. Advance the 
Publick Advantage, by endeavouring to Suppreſs a 
Neſt of Peſtilent Vipers, who have Stung, and 
been equally Pernicious, to all Ranks and Degrees | 
Men, except only thoſe who have nothing to boſe. 
The Riches of England con/ifts in Land and Trade, 
which are the Pillars of the Government, and muſt 
be Maintained and Supported, but both are Wea- 
kened, and T erribly Shaken, by the Defe& in Eze- 
cution of the Legal Proceſs ; Lands have loft their 
A 2 Ancient 


Iv The Dedication. 
Ancient Value, and do not Anſwer the- Profits as 
formerly "For how many Knaviſh Tenants" do con- 
tinually decline to pay their Rents, or go off with 
g00d round Sums in thetr Pockets, and when their 
Zandbrds call 'em to Account, and fling 'em into 
the Country Gaol, the:next News they bear.'is. of 
a Habeas Corpus, to Remove 'em to the King's- 
Bench or Flcet, and in a Fortnights time, down 
they come, and take another Farm next Hedge to 
their former Landlords. - As for_the City. ( where 
Trade does. chiefly flouriſh) 1 hat Suffers infuattely 
mare, for as Differences on Gontratts and Bargains 
do. arife, fo there are more frequent 1 graves 
of Repairing to the Law for Satisfaction : And 
one would think that an honeſt Debt for Goods, Sol 
and Deliver d, ſhould be Paid, but unleſs a-Man 
will be a Law to himſelf, ( which we can hardly 
hope for in this degentrate ' Age). there is no Mo- 


ney to be bad ;, the Creditor .may Arreſt him and. 


have Judgment againſt him, .and Charge him in 
Exerution ; and what then * Why then he comes 
Abroad, and there's an.end of the matter. "1 
\"——pudet bzc opprobia nobis. . - 
* Et diet potuiſle, & non. potuiſle refelli, 


i. £ ever 


iT 


'T th 


| 'The:Dadication. .. | v.. 
| Tever thought that Trade had, been the, Qarki 
of--+he-Engliſh. Natiara,, and fhall.e ; "4 E 
fuch: Rape3%'and Vielences. Committed on. her 
auger certainly ta be C beriſhed and irc na 
he Tendernels and Care ima agile oh 


Policy of our Anceſtors. to 12 «be her. 4s... Ea J 


dian- Angel of their Ilhand; - . and. hall: 
Fathers of of our Countre i now bek on with Mes 


Can they behold the Horrid Vi olationss, and not _ 


all be _ 'd ! Certainly they can't trragine by -aþat | 
fuch Wretched Treatment muſt mightily. Diſcqurage 


Trade: It cart but ſtrike a Damp .upon ;the Care- 
ful Merchant, ang. e Induſtrious Tradeſmang when 
they Confider, \ That #8 all, thejr Pains and, Se- 


dulous Application) the Labuurs, of fome, Teng 


all be oft- in fewer Moments: Fer, they F 
to ſeek: Returns by Sale of their Fo HH, e-IAES 


reaſonable Profit; and for this, Credit muſt, 
farily be given : Now if they happen to I 


Knave, ( as, mode ſtly ſpeaking, "tis twont6. one. but 
they do) their Prime. Coſt is alſo gone and ſunk, 
for "tis plain there's no Remedy to Recover it ; 
what, is this but a Stab into the very Heart 0 f 
Trade? ' Par told it as &re regard. to Trade, whic 
was one of the principal Mottves, that induc'd the 


Parliament to Suppreſs the late pretended Privi- 
ledg 'd Places, where the Law was Cramp'd in the 
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Execution, and conſequently Tradle recel/d a waſt 


The Dedication. 


ejudice Put "tis m vain'to deftroy ſome Nuſances, 
if i leave others fill remaining, Hick are worſe, 
and more Dangerous : As the Wounds of Friends 


. ftrthe' Deepers and are more Fatal than thoſe of 


Open” Enemies: And as Extortvons - by ' Colour of 
Offices and Fuftice are greater Offences than down- 
right Exattions ; for that they pretend Law { the 
great Bleſfmg of the Subject ) Fa the Countenance 
of Villany ant Wrong. 

But I 


the 'Parkument will take this parti- 
cular alfo mto Conſideration, That the Whate- 
Fryars and Mrnt are not Cruſhed, fo lng as the 
Prifons of the King's-Bench and Fleet are in 
Being } for "tis now become a Common Practice for 
Bankrupts and Cheating Knaves themſelves to' run 
into one, as they did into the other for Shelter and 
Protection. 


1 am, 


STIR, 
Your Humble Servant, 


7B. 


An 


Am ARGUMEN'T, ſhewins, That "tis [hin 
pofuble for the Nation. to be Rid of. the Grievan- 
ces Occaſion'd by the Marſhal of the Kingſ's- 
Bench, and Warden of the: Fleet, withous an 
Utter Extirpation k. heir preſent Offices. "With 


Propoſals fo? a New Conſtitution of. .t hoſe 
Offices, STC. 'y 


INCE I am inform'd that the Grand Inqueſt 
the Nation hath Refolved: (once more) to take” 
the: Abuſes- of rhe-Kirg's-Bench: Prifon, tb Fleer, 
into'/Tomnfideration,” Þ thought it 'my- Daty, as'af 
Forelifh Mary, who: by Bitthright air Intiealld'to-al 

the Benefits of the NoBleſt Conſtitntion' in the World; to' 
offer my Sentiments; in Order to have theſe Grievances: 
Redrefled; which have ſo long Eclips'd* the Glory of it, 
by: depriving us-of the Fruit and'Execution-of the Exw';* 
which Conſequently muſt _—_ Prxpite; ſince it 15” 
Wounded/ in the Vital: Pare; for Executt# Leg#' oft Anima, 
Eegis And withoutthe Son; the Letter of it is'but-a Dead 
Carcaſs', which: came preſerve, nor be preſerved from- 
Rnin';- fo that a Failure 'of Juſtice it-ſelf mnt 'neceſſarily® 
follow, tharr which, there: can't-be a greater Sandal 'and” 
Reproach' to Governinent:'T/ ſhall Entertain you no Tons" 
ger' upon -x Snbje&t which is ſo Obvious to Common: 
| Views: 


- - ” — 


(a1) 
"View 3-neither ſhall I recite to you the particular Vitla- 
nies and Oppreſſions of the Marſha! and Warden, tor to 
Rake into Dringhis and their Priſons are the ſame thing, 
noteht but Srench and Noitfomeneſs can thence arile ; 
beſides we cog to take thoſe Matters for granted, fince 
the late Aft of Parliament does; exprefly te3 forth m2 the 
2 EEG RAZR HEIE DTT OT: 

- = That by reaſon of the many grievous Extortions, and 
« 5} Pradtices of fuch Perſons, who have for ſeveral Years 
< laſt -paſt reſpeGvely Exectted the Offices:of Marſpal. of 
«the K ing's-Bench, and. Warden of the Fleet, both Cred3- 
© tors and - Dehtors. have, been TOnpun'T: Abuied,-and 
* the 'good' Tritents of the Law wholly Elu "as 

And, Sir, I am ſorry to ſay ſuch a Fatality attends thoſe 
Priſons, that even the good Inient of that Statute ſeems 
alſo to be wholly Eluded, as well as that of the Common 
Law : The Complaints of this Seffions do abundantly 
teſtifie the Truth-of 'this Afertion, ' for tho'! in purſyngg 
of that Statute ſome Perſons have Recovered Judgments in 
Attions of Eſcapes, againſt thoſe ' Officers, yet here alſo 
they. are come-10 their, Journeys.end, and. after all, their; 
Tedious and :Expenlive' Travel, find nought but .Labotir 
for their Pains : So, that all. thofe :excellent 'Provifions a-; 

zinſt thoſe Grievances are rendred Uſeleſs and Inſigni-, 
cant, and all the mighty Advantages which that ACt was 
thought to Produce. prove. Imperfect and - Abortive, and. 
our great ExpcQationsare:DwindVd into Air...) (| 

" 'Fhus I have igiven you a-ſhort- State of this Malignant 
Diſtemper, which .has ſo long; ragedin the :Bawels of: the 
Body Politick, a Diſtemper not inits-Infancy, it has been 
growing. onus for ſome. Ages paſt, and is amived.now;! 
to..its full. Strength. and Vigour,. it. ſeems to be Radicated 


FL. 


in. the Blogd, apd dares Maintain. its Poſt Breeds like, and 
bids Defiance'to- the. feeble Ads of vulgar Phyſick 3 ſo that 


the 


_ (3) 
e call'd upon Aid} | 
erg awe: 57 the Power bf aid Wk, 5 L 
Parliament can ſtop the Progrefs of ſo Invey 
nker to the Common Wealth®: And'T' net r) 
theit Conſideration whether they maſt not now 
ſame Methods in this mighty Cure, 25 ſome cians.r 
in Chronical Diſeaſes, where all the Nervo! NES and 
the whole Maſs of Nature are Corrupted ( 4281 2 This 
rough Flux, that the whole Malignancy may faces 
and & new Stream of 'Blood run in freſh and eng 
Channels. ' And therefore unleſs there be an Intirely New- 
Conſtitution in theſe Offices, unleſs their OA Bottom and 
Foundation: be not only Shaken, but totally Deſtroyed ; 
F am of Opinion thar- all other Remedies wilt be þar 
patching, 'we may be Faſed a white from Pain, but. the 
rank Poiſon ſtill remains, and will ſoon vet Head againt« 
mpight of all thoſe Temporary Applications. 
Now, Sir, to come to the main Point, in Order for a 
Redreſs, 1 take the Firſt Step towards it, to be a = 
dv 


into the Canſe of- this Miſchief, and for this we maſt 

the Original Fountairi, om: whetice thele Offices proc 
And! I take it that iti their Primitive Stidte they FC Ia 
rived from the King, who'being Intrufted with "the who | 
Executive part of the Law, ow fit to Grant thoſe | 
fices: by Letters Patefits, either as Hexry the F 
did'to Wilkim Finborrgh, 2 PAbr. 1 2 Orin 'F 
Tail, as —_ me Sixth tid to* "Dc e''of* * 


39 ; Ben.V1 4. Or" ſortetimes for a _ Fe doth X 

King 5 Janes Fa Firſt d14'to-Sir Fares Elphinſtone, ths" this. 

ws 8jodgd a yod Grams, 9 Rep 96. _ And aſt of all, 
were Granted in Fee-Smmple : And the 


——ob of this Nature' of the MarſhaP's bars Office that'1, kave 
—_ was by King or the Firſt, to: Sir Fa a” 
thally 


rt tf oe nes 
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- thab, under whoſe Title the preſetit- Proprietors Claim.” 


What I Obſerve from theſe Grants is this, That thoſe who 


firſt advis'd the Kings of Exgland to Grant ſuch Eſtates in 
thoſe Offices to Private Perſons, might be good Courtiers, 
but I am ſure they, were but indifferent Patriots, they Con-. 


ſulted their Princes Profit, and perhaps raiſed a good Sum 


for the | ppcga. but they forgot their Countrey's Intereft, 


and had no regard to Poſterity, for by Granting ſuch 
long and abſolute Eſtates, great Inconveniencies to the 
Pnblick have Enſued. 

As Firſt, That ſuch Eſtates being Inheritances, the Own- 
er may make 'em Sube& to Judgments, Mortgages, and 
other Incumbrances ; from which Two Miſchiets do a- 
riſe : One, That this Office may be under continual Di- 
ſtrafion, always tearing to Pieces by the ſeveral Credi- 
tors, by which the fafe Cuſtody of the Priſoners muſt be 
neglefted : And the Other, That no Creditor knows againſt 
whom to bring his Action for an Eſcape, for that thoſe 
Incumbrances are made in Secret, - and always Shifting 
from one to another, induſtriouſly to Cheat the Plaintift, 
ſo that the Profits of the Office cannot poſſibly be reach'd ; 
and 'tis no anſwer to ſay, there is a Mayſbal and Warder 
conſtantly Sworn, whoſe Bodies are liable to the Plain- 
tiffs Aftion ; for the Body when in Priſon is no Satisfa- 
Qion, but only a Pledge for the Debt till it be Satisfied : 
Beſides the Bodies alſo Marſhal-and Warden are Privi- 
ledg'd from being takegin Execution ; and ſo it'was 
Reſolved in. Sid. Rep. 68, '_ 

And I would put this Caſe, Suppoſe the Warden of the 
Heet,; who hath his Office in Fee, Dies, his Son and Heir 
being at that. time Imprifon'd -therxe, and the Office des 
ſcends. to him, being in Priſon; now the Law Judges him 
to be immediately at Large; tho! he has Fetters on-- his 
Feet, becauſe he. cannot keep himſelf in Priſon There's 
another 
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ahather Caſe in Plowden, fol. 37. And that is, Where a 
Woman. is Warden ofthe Fleet by :Deſcent or Purchaſe; 
and one in Priſon Marries the. Fee, whe is' Warden the 
Law Adjudges hin out. of Priſon, for' he: cannor: be ms 
Ward tor his Wite, ( tho' perhaps ſome others wx 
that-here is alſo a Lawful Eſcape, tho' it ſeems a little ( 
that Right and Wrong ſhould be the ſame thing, and joins 
ed together : Yet *tis {o here, for an Eſcape 4s certainhy 
Tortous' and Unjuſt, and yet for an Inheritance 'to De+ 
{cend; and for aWoman to Marry isſurely rightful and jafts 
Then: for:the Dedaration in this Action of Eſcape againſt 
either of 'em, | it muſt: be a Special one. indeed, for .the 
Plaintiff Declares ; That the Son :or'the Husband, beingin 
Cuſtody, did {o negligently keep 'hunſelf <at-he dice 
mit hunfelf to. go at large againſt the Plamiiffs conſent;&5c; 
Ay, and againſt his own Conſent to, [for the Law would 
have it ſo, whether he would or no ; The Son was only Paſ- 
live, and ſuffered. the Inheritance to Deſcend upon hin; 
and. 'tis hard | a Man Thould-be .puniſhed for. having: aw 
Eſtate. --' The Husband- indeed was Adive and puſh'd: fors 
ward to- Matrimony, but 7tis: as hard "that he ſhould'be 
puniſhed for' a Righteous and Holy Ad. 

I have dwelt the longer upon theſe Caſes, for that 'L.con- 
ceive they give x lively Inſtance of the Difhcultics whicty 
the Grants of thoſe: Offices in'Fee, have brougltaipon the 
Common Law, which are no lIeſs'than the Subverſion: of 
Fundamentals, for the very Defnition :of 'the Law: it 
ſelf is deſtroyed ; Lex eſt SanFio ſanta jubens honefta &* 
probibens c.contraria, by theſe Examples the Law forbids 
honeſt things, and comfnands unjuſt 'and abſurd things $ 
that is, not to Marry, nor to have an Eſtate of Inheritance 
Deſcend upon the -Heir, what is this but Jargomand Con- - 
cradiction. to the laſt Degree ? VA. fl 
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6; and many: other Defefts were Incorparated with 
the Geſt Inſtitution of aheſe Offices, upoa the Foundati- 
on. of Inberitance,” but. as in other Caſes, {6 in this, RB. 
wo dato ahſurde mrifle ſequumtur ; and certainly a thoufand 
Tricks, Frauds, Shams and Rogueries, with a long Train 
of Oppreſſions, Extortions,Rapines, and unheard of Cruel- 
ties have been Occaſign'd by that Fatal Grant, Witneſs 
fo many, hundred Families of Egliſh Freeborn Subjeds, 
bath at Creditors and Debtors, who by theſe Mercileſs 
Harpies have been Compelied, much againſt their Wills, 
to Agree in the ſame Funeral Pile of Common Ruine z 
ſo thatif there. can be any Motives from the Topicks of 
Honour, Juſtice: and Compaſiton, ſufficient to Engage the 
Fathets of our Countrey : tor an Effettual: Redreſs of all 
theſe: Wrongs, certainly [they are to be:found here; 'or no! 
where: in the World : I am very ſenſible that the Parlia- 
ment hath alread — as _=_ by-ce Act made 
in the Eighth and Ninth ofrfdis: preſent : Majefby. ' But my 
Complaint is, That 'the Incompanble' afid: Excellent De- 
of that Ad is altogether fruſtrated, the Remedy 4s not 
ahced, nar the;Milchief at, Conumon Law ſuppreſſed : 
And therefore 'tis, that I pray a Mele Inquirendum, That 
our Great and Wiſe Legitla; nipali>doige us with 
2 Bill of Review,/in Order :toRe-examine:the whole Mat- 
ter, and to make 2 1trict-Enquiry into-the Grounds atid 
Cauſes upon which fo /Noble a Deſign Miſcatried : And 
this leads me to the Conſideration of the late A& of Par- 
ment. | 
Firſt, It-is Enacted, : © That-all Priſoners, who tare, or 
< fhall/be Garmiited to the Cuſtody of the Mayfhab of the 
+ King's:Brnch:Priſon, or Warden | of the 'Fivet; ſhall 'be 
<-aftnalty. Detaiged in the ſaid Priſons of the King's-Bench 
< and Fleet, or the reſpective. Rules ofthe ſame. -And if 
< the ſaid Marſhal or Warder ſhall permit and ſuffer any 
#1267 * Priloner, 


P 
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(7) 
«Priſoner, Committed to their Cuſtody, either on Meſs 
< Proceſs, or Execution, to Go, or be at Large, ont of the 
< Rules of their reſp<&tve Prifons (except by Virtue of 
« Habeas Corpas, or Rule of Conrt, which Rule ſhall fot 
« be Granted but by Motion made, -or Petition read in ' 
« Open Courts) every fuch going, or being out of the (aid 
« Rules ſhall be Adjudged and Deemed to be an Eſcape. 

I am at a loſs what is meant by theſe Rzles ; neither 
can I- find one of the Old Law Books, that will farniſh me 
with an Expoſition of that Word, in reference to Priſons: 
Indeed the Rule of Laws the Meaſure and Standard of 
it, which is grounded upon the moſt ſolid and refined 
Reaſon  imagimable, a Reaſon! acquired by long Study; 
Obſervation and Experience: But the other ſort of Rules 
are the Reverſe and Amntipodes of the Rule of Law ; the 
one is. an Oppoſite and flat Contradidtion to the other : 
There is fo vaſt and wide a Difference between them, that 
they are no more to be Reconciled than the North and 
Southern Poles, for the Rules of theſe Priſons do plainly 
Trample upon all the Rules im Law. a 

Sir, 1 will only give you a few Inſtances, for I labour 
to be ſhort, and am affaid to exceed the bounds of an E- 

iftle : IT ſhall firſt quote to yon the Caſe of Sir G 

ezrell in my Lord Coke 9 Rep. 97. where 'tis Refolvedt 
the Judges, that this very Office of the Marſhdl "of the 
King's-Bench Priſon, was an Office of preat Truſt, arinex- 
ed to the Perſon, and concerns the Adminiſtration of Ju- 
ftice, and the Life of the Law, which are to keep thoſe 
who are in Execution, in ſalvs &' arf#2 Cuftodia; to 
the end that they may the ſooner pay their , Oc. 
And in the ſame Book, fol. 87. it is faid; 'ThatGevery 
Keeper ought to Secure his Priſoner #: ſakue & artF2 Cu 
fodie, ſo that fuch Priſoner by the Common Taw, ſhall 
avoid a Deſcent, Caſt, or Fine Levyed, during bis -Impri« 
ſonment, 
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(8) 
ſonment, becauſe-the Law preſumes in reſpect of his ſtri& 
Ward, he cannot have Conuſance of the Difſeifin, or Fine 
to Command an Entry, or Claim to be made, and. fo are 
the Old Books, BraFor 1. 6. 3. f. 436. Britton 116. and 


* Fleta 1.6. c. 52, 53. Now let us conſider the Nature of 


the Rules of tzoſe Priſons, and make our Application: 
Thoſe Rules then do contain ſuch a particular Space of 
Ground Adjacent to the Priſons, as the Ru/es of the 
King's-Bench do Comprehendz The Park, St.George's-ſtreet, 
and fome other Places : And the Rrles.ot the Fleet, Lad- 
eate-hill, the Old-Baily, &«c. In any of theſe Places, 'tis Law- 
ful for the Priſoners ( if they may he call'd (o ) of either 
of thoſe Priſons to-Reſide :. And in Fatt abundance of 'em 
are, to the great Expence and Vexation of themſelves and 
Creditors, Lodg'd up and. down within theſe Rules : Firſt, 
to their own Expence, for that they not only pay Rent for 
their Lodgings with. their Landlord, but they muſt. alſo 
give Extravagant,. and. Exceſſive. Rates, for. a Chamber, 
which they are fuppoſed to have within the Priſon, - In- 
deed the late At has reduced .the Old Exorbitant 
Rates ta Two- Shillings and Six. Pence per Week, and* 
that not to be Paid neither, unleſs they are in 2Ctual Poſ- 
ſeſſion of ſuch Chamber, within rhe Priſon ; and. if the 


Marſhal, or Warden, demands any greater Rent, he Forfeits 


Twenty Pound : One would have thought; that theſe 


' Words being ſo plain,and expreſs, this Miſchief had been 


Redreſs'd, but 'tis ſtill the ſame, the Name is only chang'd, 
for the poor Priſoner muſt pay according to the Ancient. 
Rate, : only now, no. Rent is demanded, but all is Shelter'd. 
under-the Notion of Civility-Money, and x he-does not. 
Diſcharge ;this - Acknowledgment;, the Mirmidons will 
quickly Dragg him.into the real Priſon, and. teach him bet- 
ter Manners. - This Contrivance puts nie in mind of the 
Old Rowiſh. Prieſts, upon: whom my Lord Cokg has = 


(9) 


Obſervation, That for ſome Ages together, they (fill found 
ſome Evaſions to Creep out of the Statutes of Mortmaine: 
But Herry the Eighth took a true Method to Obviate this, 
and other Miſchiefs, which thoſe Locuſts in the Common 
Wealth had introduced, by pulling 'em up, both Root 
and Branch. Then as to their Creditors, it can't but be 
2 mighty Vexation to them, to think that after all their 
Trouble and Coſts at Law, to Charge their Debtors in 
Execution, by which they propos'd only the Confinement 
of their Bodies ; that yet notwarhſtanding all their En- 
deavours, they ſhould in ſpight of 'em have their Liberty, 
it can't but Teaz an honeſt Tradeſman to his Soul to ſee 
his Debtor, under Condenmation, Strut it with his Sword, . 
and Noſe him at this very Door : That this is Fa& no Bo- 
dy can deny ; for 'tis the Daily Practice of all thoſe pre- 
tended Priſoners in the Rules, to walk where they pleafe 
in all the ſeveral Parts of the Town, and to be ſure they'H 
Croſs the Street on purpoſe to put their Creditors on the 
Fret, and Brave it to their Faces : Beſides ſome Creditors: 
on Lxdzate-hill are ſo unfortunate, as to have their Debtors 
come andLive next Door to them 3 perhaps the Creditor. 
and Debtor may Lodge in the ſame Houle, and this is 
worle than only loſing the: Debt, for he's Laught at to 
boot : Can this Creditor think any thing, but "that the 
Law is a Jeſt? He cari't think itin Earneſt ſure, when it calls 
his Debtor's Lodging there an Impriſonment, and his 
Debtor a Priſoner ; for by the ſame Parity of Reaſon the 
Creditors Lodging is alſo a Priſon, and the Creditor him- 
{elf is become a Priſoner : He may well cry out, this is a 
Dream, or elſe we live in-an Age of Miracles and Contra» 
ditions. by + ® TG91.- 
But, Sir, that which 1 infiſt on is, Thatmot only the Go-? 
ing of theſe Sham-Priſoners out of thoſe Places they call 
the Rwles, but alſo their Living within 'em, out ore 
riſon, 
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Priſon, is an Eſcape-in Law, But I muſt not be nndew 
ſtood to mean; that their being out of the Priſons of the 
King's-Bench and Fleet only is an Eſcape, if they are in 
any other Priſon it is well enough. I know it was Ad- 
judged in' Cro. Car. 210. that the King's-Beneb Priſon 
was not Local, but any Place where a Man is Reftrain'd 
of his Liberty 1s a Priſon, and in the ſame Book, fol. 266. 
It is Reſolved, by all the Judges of Eng/and, That the War- 
dan of the Fleet, and the Marfhat of the King s-Bench, may 
keep their Prifoners in any other Place of the County : 
But then they ought to be: kept as Priſoners, Sub ſalve &+ 
ara Cnftodia': Whereas in' our Caſe, 'tis not pretended 
that they are in Cuſtody within theſe Rwles, nor that there 
is any manner of Keeper with 'em, they have the ſame 
Freedom: and Liberty of Egreſs and Regreſs with other 
Perſons, to Go, and Come when they plate, without any 
miannerof Guard duCorps attending of 'eni ; perhaps ſoine 
of the more Cautious, when they are to go Abroad a- 
mongl(t their Creditors, will now and then take a Follow- 
er with 'em 3 but however in point of Law, this won't do 
neither, for 'tis Adjudged. in Boytow's Cafe, the 3 Rep. 44. 
and {© is my Lord. Dyer 278. and: Huk 202. That. if the 
Sheriff ſuffer = 4p ge to go abroad with a __ or 
Keeper, yet this is an Eſcape, for that he ought to be ke 
is hoſe aud Strait Cuyftody, which can't be ſaid when hs 
Arms and Kkegs are at Eiberty,; with his Sword by his Side, 
and only ane -Scoundret'to Attend him: p 7035 
- There are Multitndes, of Authorities, which ſhew 'the- 
Striftaefs and Severity of the Law, as to the Confinement 
of the-Piifaner's Body : And the: Political Reaſon of this 
Rigorous Uſage is, That the Priſoner, being uneaſie under” 
#, might the ſooner be indnced'to-regain- his Liberty, by 
Diſcharging his Juſt and Honeſt Debts. - So that ſince the 
Rules of theſe Pritons do direMly. Subvert tte Good and 
Ancient 


IT 


Ancient Maxims of the Common Law, it will certainly be 
worth the Enquiry of the Committee, to: know when, and 
by what Authoricy theſe Rules were firſt ſet on Foot z and 
whether the preſent Uſe of 'em does Anſwer to their Ori- 
ginal Inſtitution, I Confeſs I have Endeavoured to Trace 
"*emto the Fountain, from whence they firſt Sprung ; but 
the firſt and only Book where I. find the Rxles : taken No- 
tice of,-is in Sid. Rep. 334. where ?*cs ſaid by my Lord 
Chief Juſtice Keeling, That by reaſon of the Removal 
from other Priſons, . there being more Priſoners than the 
Kings-Bench Priſon could contain, therefore the Priſon 
was Enlarged, by the DireCtion of the Court, which En- 
largement is call'd the Rules, which are Houſes Adjacent, 
Hired. by the Marſhal. 

So that here the Authority appears, by which they were 
introduced, (vis. by the Direction of the Court, and I 
don't ſee any harm in this Direction, if it was only to En- 
large his Priſon-Houſe, or to keep the Priſoners in another 
Houſe, and Place, provided they are kept in Safe Cuſtody. 
But what if theſe Rules of late Years are Degenerated; and 
are quite of another Nature, from thoſe which were at 
firſt Allowed 2 For now the Rwles are not Hired Houſes 
by the Marſhal, nor any.part of a Priſon, they ſcorn the 
Scandal of that opprobrious Name, the Gentlemen only 
take Lodgings for their Conveniency, within certain 
Places called-the Ryles. And what if theſe Rules, as they 
arc Eſtabliſhed upon this new Bottom, ſhould alſo be Ap- 
prov'd of-by the Rule and Direttion of the Court > Why 
truly, if the Caſe ſhould be ſo, I take it clearly, That this 
Rule, and Dire&ion of the Court, 1s againſt the Law of 
England, This may. ſeem a little roundly ne, and 
perhaps may look. ſomewhat Peremptory to who 
don't Conſider, That the Judges are but Men, &* Humanum 
eſt Errare, ſays my Lord ole the great Oracle of our TAs 

' wha 


(17) 
who himfelf could not eſcape being Cenfured, eſpecially 
inthe Zenith of his Court Preferments : So the Lord Chief 
Jnſtice Keelirg was miſtaken in Point of Law, when he 
Fin'd, and Committed ſome of the Jury to Prifon, for not 
giving a. Verdit to his Mind, which Error he acknow- 
ledg'd upon his Knees at the Bar of the Honfe of Com- 
mon9: $o it appears, in t 5d. 218. that the whole Court 
of King's-Bench, miſtook the' Law, when by their Rule 
they Impoſed a Watch and Ward in Mfr, and laid 
a Tax upon the Inhabitants, to defray the Expence of it z 
This was indeed a pretty bold Stroke, or certainly a Prodi- 
gious Miſt clonded their Underſtandings, for every vulgar 
Eye might at firſt Glance diſcover the Weakneſs of- 

Rule, which was made in dire& Oppoſition, of the great 
Priviledge of Parliament, and I wonder they eſcaped the 
fevereſt Cenfore -of it : But my Lord Chief Juſtice Scrogg.s 
had not'fo'good ltick, for one of the Articles of fropeach 
nent againſt him was, for tbat he: had caus'd an It 

and Arbitrary Rule, to be Entred in the-Court of King's- 
| Bench, againſt the Printing of the Weekly Packet of Advice 
from Rome, 'twas his Misfortune, bat the Nation's 'Hap- 
pinefs, that 'he fiv'd at a time, when the Parliament would 
not '{rtifer the meaneſt Engliſbmar to be Oppreffed with 
' Impunity : It was that Mmyortal and Prophetick Parlia- 
ment, "commonly calted the Exclaſor Parliament. And 
fince I'chance'to mention that Generous and Heroick Se- 
ate, T can't forbear making. this ſhort 'Obfervation : Ir 
was, Caſſandra-tike, theirs, -and the'whole Nation's unſpeak- 
#bte 'Catamity, . not to be believed ; for which Srabborg, 
and vaſtly Petnicious, and only not Fatal Blindnefs of the 
Thurch, ( for there it went ) What a Chain of Horrours, 
Darknefs, and Confuſions did -Enſue > What a Scene of 
Fragical Tyrannies and nos were every. where 
Difſplay'd throughout the Britiþ Ile > Our Civil Rights 


_ 
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were Loſt, 'and intirely Swallowed up by that Voracious 
Moatter, called, Prerogative of the Crown, and our Religis 
Qus ones, were reduced to the very Brink and Precipice 
of Deſtruttion : But when the Church looked down' and 
ſaw the great Abyſs in which they were Eternally to fink x 
then they Cry'd out for help, and Providence brought 
'em an Aſfiftance, which hath ( 'tis true ) Redeem'd us; 
but not without the Expence of Millions of Sacrifices OG 
fered up, not of Beaſts, 'as thoſe' of the Ancieftits were, 
but af the Nobleſt Human Blood and Treaſure. 

But after this \mal{ Digreffion to purſue the Thread of 
my Diſcourſe, I was giving you ſome Inſtances, where the 
Courts' in Weſtminfler-Hall rave given Signal Proofs:of 
their Fallibility : And what I'infer from hence is ; That 
the Rules of Court ought not'to be taken Truaft, no# 
as if they were andoubted! Legal, becauſe they-are Rules 
of Court : And therefore if tiny ſuch have been made, in 

of the Rates of the Fleet, a.1d Kine't-Beneh 
jt may be reaſonable for a Parliariient to' Enquire-into't 
Juſtice and Validity of them.-' And tis brings me to Con» - 
ſider that other part of the Ena&ing Clauſe, where 'tis faid, / 

* That no Priſoner ſhall 'be ſuffered to: go at large, ex+ 
© cept by Virtue of ſome HabearTorpan, or Rule of Court; 
* which Rule of Court ſhall fot be Granted but by Mo- 
+ tion .mmde; 'or Petition read* in Operi Court, &c. - «+ 

So that if there bz a Rule of Court for it, a Priſoner 
now may lawfatly go abroad : This is, T Confeſs, anEx- 
wacrdinary Clapiſe, and looks as if a Judge hitnfelf, ' or" at 
leaſt! ſome Body who was pretty 'ſhre one,” had 
Penrfd'it; for it ' gives the- Court 'an Arbitrary, or which 
a pl Eg _q__ RAR _=— = 
oners/ in; Exglerd.' 1 dowe ſay, or believe, ' that the 
ever: Exert it to ſuch a helght: But why houtd/the Toute 
have 'a'Power to o'it- if they pleaſe 2 Why" ſhoul$he 
'? C 2 Debtors 
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Debtors Reſtraint any more than the Creditors Liberty be 
Precarious? Since the ſame Laws are the Meaſures of both, 
and a Violation of the one may ſoon be followed by a 
Violation of. the other ; for they who have an Abſolute 
Power to give Liberty, may in time pretend to that of 
Reſtraint. *Tis true, we are Secure fromall Apprehenſions: 
of this Nature, during_the preſent Government, who may 
doubtleſs Challenge all the Reigns ſince the Conqueſt, to: 
produce a more Auguſt and Reverend Bench: for Leam- 
ing, Temper and Integrity : So that it ſeems the peculiar 
Happineſs of His Majeſties nughty Genjus, to be Bleſſed 
with Counctt at Home, equal -to the Succeſs: of his 'Arms 
Abroad, that he'might Triumph both in Peace and War.. 
But 'tis' Poſterity- that Tam labourings for * What if in 
praceſs .of time: a Deluge-of Oppreſtion, and: Tyranny, 
ſhould again' Overwhelm-us ? What if ſuch a-Sett of pre- 
Exous; Judges.ſhould be trumpt up as the late /Reign-pro- 
duced ? Some. of- which were, the Scuny and Refuſe of .the 
Law, a Diſgrace and Scandal-to the Robes they Wore, and 
all ( but one-) were baſe Deſerters of their Countrey's 
Cxule, and were-cull'd out for no other End, but to put 
the greati Maghine: of Arbitrary 'Pawer into Motion, which 
they did: eftettually, Perform, by profſtituting the/Laws, Re- 
ligipn,,j Hohour;-and Juſtice of the Ezg/ifp Nation, tothe 
Vile Luſk, of a Superſtitious and Deſpotick Monarch. 
-  -But as 1 was Obſerving, -how Dangerous woukd it be to 
Jawraft fucha[Power in'the Hands of;Remegado. and Apo- 
ſtake.) adges; who, might Raite! Vaſt and-Iqnienſe:Srims, by 
Graning fck Rules; of iEplargement'2 If tie late: Lord 


Z 


'Chief Juſtice, Sir "-Robevy WY. had; been-Taveſted by! AR of 
Parliament with fuch a Diſcretipnary Power, hte might-in 
{his grea2 Wiſdom have thought it an 'Eafier,: and: more 
-Henpurable: Way. of Supplying-his Neceſſities; than by 
time; 'and adding'Perju- 
ry. 


-Kottgagipg, his Eftate, a Sec 
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ry to the Bargain, by making an, Affidavit, that''twas: free: | 
from all Tacumbrances ; beſides, he. might have | 
this Power-a Perquiſite to his Place and:that he might | 
Juſtifie this Method of making up: the Loſs of his Sallary, | 
the greateſt part of which went on tother fide of the Hall, | 
I know'it may be Objedted, That never ſuch a Generah. | 
Rule of Enlargement' was made; nor-p-rhaps evet; thought | 
on before, or fince' the making of the 'ACþ (.tho'-Þ ſhall | 
quote one by and: by, which was made long -before that 
AR, and comes pretty near it.)- and that this Rule" of | 
| 
ſ 
| 


Court, which- s-Excepted in the ' Act, 1s-commonly. under- | 
ood! of Day-Rules, and: that: only ſuch are Granted. |: 
Tho*-i ſhould acknowledge this: to be'true,/yerit; admits | 
of an eafie Anſwer; for Lan,only Arguing that -the.Coure | 
May Grant a General Rule-of Enlargement, by Virtue of | 
this $5 and ſo they May Grant-other Rules by Virtue of | 
it:\-As for Inſtance; I don't-ſet but” the Qoure mayiinew. | 
Grant # Rile to-bring(up/a-Prifaber:to be: a -Witnels ,at,g | 
Tryal: at-Bar,:er to carry himeto-Tork;; ito-be:a Witmels, at | 
z'Tryal there, or upon-any other.Qccafion the -Court; ſhall | 
think : proper :.. Whereas: befiage the late: AQ, 'I do not gink | 
ſuch a:Rule was ſufficient;:te Secure the; Keeper fzonm.,an 


Action of Eſcape. Thirocksnennhory cis numoſe 
in 1-$. .13 That if-an Hehe Corpus 4d ps Fx 
directed to-2! Gaoler,| to:bring up:2 Priſoner who 

is Writ: brings.che- Priſoner; pet. chis þ this js am Eſcap 4 
which hevis \Anfworible, and why-ſhowid a-Rule 

whith > 'been Eſtabliſhed! by the Common —_ 
Iomemoriat:: oft 

Rule$,aud how farthey:whli fiend the: Teſk ofa Legal 
mination. This Rule, it ſeems, is-42ade gyery 17 


Execution; 'to' be:a Witneſs +: K;the Goaler by: Virtae of 
have greater prevalence, and-forces;thanithe King's 
--Bqt'pray ras Canſider alitdeths Nature bt 
| 


vpontt 
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-npon Motion, or Petition, wn which it is Suggeſted by the 
Priſoners; that they have Extraordinary Occaſions to. go 
Abroad, to Dire& their Attorneys, and Adviſe. with Coun- 
cel about their Buſinefs, and the like : Upon this the Court 
makes a Rule for them accordingly, but tis ſuppos'd they 
are to have a Keeper with 'em, tho' if they have, chat will 
not alter the Caſe. But the queſtion is, Whether the Com- 
mot Law does Allow, thata Priſoner in Execution may be 
permitted in __ to go, and-Adviſe with his Councel, 
tho' it may be about Matters which .rclate to the Cauſe of 
his Ttpriſonment ?- And I conceive that the Common Law 
does not Indulge any ſuch Liberty : And for (this, I rely 
on Two Subſtaritial Authorities z The Firſt s in Plawdes 
Commentaries 360. where 'tis 1aid, that a Man in Prifon, 
hath not liberty to go at Large; to make his Entry or Claim, 
or to ſeek Councel. The Other is in Co. ws where 
tis alſo ſaid, That a Man Impriſon'd ſhall not - baund 
by 'a Deſcerit,” for that by 'the' Intendment of Law, he- is 
kept without” Intelligence of | things- Abroad, and; hath 
not Liberty to make his Entry or Claim, or to ſeek for = 
Councel. I'll quote one Caſe more, and: that is Mo- 
firs © Caſe; in my Lord Dyer: 297, . which: was this, 
Mof*% being in Execution inthe” F/tet, the. Lord Treaſu- 
fer,” arid the Barons of the Exchequer, Commands, .by their 
Order, or Rule of Court, that the Wardez ſhould let the 
Priſoner go at Large, accordingly the. Priſoner was let 
lovſe 5 Sue the Warden m thoſe tirves/paid for'tin ,an.A+ 
Hi6y of Efeape, brought again bim in the Coniman Pleas, 
white: his on-under the Raite/ of: Court was nat 
Altlow'd. | $6 that Here's a Prefident' of ;a General Rule 
of Enlargement ; and what has been done, niay; be done, 
{>  when'tlie Statute hath by fo ſtrong. an; Lmplica- 
en the Core Poweriand Anthority, to make ſuch 
ohet Riſe, iPithey tink fits! 31 oli 1 2 no one 
CIOs I 
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I ſhall Conclude this Head, with an Obſervation, how || 
mach this Modern Practice of letting Priſoners pour Large 
by Day-Rukes, / differs from the Ancient Uage, for in 
Tear-Bogk of the 39 Her. VI. 33. is this remarkable Pal- | 
{age, < That the Court of King's-Bench, uſed every Term, | 
< Once, or Twice, to ſend the Coroner to the Marfhet's- 
< Prifon, to ſee all the Priſoners, and if any of them were 
< wanting, he Mark'd their Names in a Book, and Taform's 
< the Judges of it, and upon this, the Court would agk | 
* the Maybe! what was become of his Priſoners, and if he 
* could not ſhew a ſufficient Cauſe, to Excuſe himſelf, the || 
* Court did Record the Eſcapes of Every one of 'em upon || 
him. A very laudable Cuſtom, and if it were Revived at-|| 
this Day, we need not be aſhamidof the ON Faſhion, | 
But this would Redound too much tothe Marſbal's dif-- | 
advantage, who, by theſe Day-Rules alone, may eafly get | 
Two Hundred Guinea's a 'Term, for tho' the Prifoners- | 
have a Rute, /C which the Myrfhel himſelf 4s very Sohiet- | 
tous'to procure- for 'em) yet there is no Stirring withour | 
coming to fome- Agreement with him ; and ſuppoſe the | 
Bargain to be ſtrack up for a Hundred Priſoners, at Two. 
Guinea's-a Head, it -comes to that Sum, and all that he | 
pays outof theſe Vaſt Perquilites, is only a few/New-Years+ | 
Gifts, and ſuch like Trifles 'z perhaps the Clerk of the 
Ries may alſo have a fmall Acknowledgment for his great 
Favours. | 
Sir, by this time I'hope you are ſatisfied, That the Com-- | 
meticement ofthis A&, hath but an indifferent Afpe&, and | 
for this reaſon 1 do not expett any great Benefrt-from the 
other parts of it ; for-we have this Maxim in the Eaw, 
Pre malo inchoata ſunt Principio, vix bono peraguntwr- fine: 
and I doubt this will Appear too Obvious, when we. come 
to conſider the Conchufion of this Act: But by the way, 1 
cannot but take Notice of that Clauſe, $y: which 'all Con» - 
VEYAances, | 
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M#eyances, and all Truſts, and Declarations of Traſts, x5. 
pray Big rcagng en the ' Offices of Marſbal 'or Warden, are 
_. to be Inrolled : *The: Miſchief at Common Law was, that 
there were ſo-- many Secret [Truſts of thoſe Offices, ſuch 
deport Shiftings, and Transferrings ,of the Mortgages, 
an 


= 


other Securities, to which- the Profits were Subject, 
that 'twas Menally Impoſſible, for the Plaintiff to- know, 
againſt whom to bring: his Action, or to have any Reme- 
dy : And there were always Private Articles between: the 
Superiour Marſhal or Wardex, or the Perſon-who had their 
Intereſt, and the Temporary Marſha! or Wardex,. who did 
Attually Officiate ; by which the Rents, and Profits, were 
totally Reſerved to the Superiours , and. the others, were 
Obliged upon all. Occafions to - follow their Directions, 
and to give'up and Surrender at Command : So that theſe 
Underlings have all along been only Servants, and meer 
Tools, nothing but Statues ſet up to receive 'the Shot, of 
the Creditors, and to Skreers their Maſters from any harm ; 
and when 'one 1s Pierced. thro' and thro', down he Tum- 
bles, and another-ſuch'Logg is Advanced in his Room. 
- But beſides there is this to be Conſidered, That tho' the 
Plaintiff does know who is the Superiour Warden or Mar- 
ſbal, or towhom the Profits of theſe Offices are Subje&, 
or Conveyed in Mortgage,:or in. Truſt, &c. / yet whether 
this. Knowledge would now better his Caſe, in reſpe&t of 
any Aion to be brought, or of his having any other 
Remedy ? -' | | RT 
..:Tistrue, .the Stat. of Weſizr. 2 Car. 11; is: expreſs, That 
where the Inferior Officer is not {ufficient; his Superiour ſhall 
Anſwer for: the Efcape of the Priſoner ; and that was the 
Duke of Norfolk's Cafe, 39 H. 6. 34. But againſt whom 
ſhalt this Aftion be brought 2. IF againſt the Superiour, 
yau'll have the fame Effect, as if it were agamlt. the Infe- 
riour z for the Pzgverb is here Inyerted, it being. Like Mar 


like 
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' ike Maſier. ; yon can have nothing but Bones ( if yon. 
can-have;that) from either of 'em, Briggs and:Lentbel/ are 
of the ſame Leanneſs,”:tho'". one ſeems Plumper in'the'Face 
than tather-;; far: the Reverfion of theſe Offices is notſo' 
Clear and Free, as it was in the good: Days of Henry the 
Sixth : It has been long ſince Loaded and Incumbred-with 
Mighty Burdens, 'it is ready to Sink and Expire beneath 
the Weight of cetn” + or yd. bowel) me 
..Sothat'the'Superiour's Intereſt! being {6 ifar mvoly'd/in 
Mortgages: and' other Incumbrances, '-let us ſee whether 
you have any Remedy againſt the Perſons who Claim. un- 
der thoſe Titles, and I conceiye there is none ;,; for-in- your 
Adcion of Debt againſt anyof them,; you muſt, Declare'ac- 
cording to the Statute, -That fjace the! Caſtes (Gadle now he- 
beat wnde ſolodt reſpondeat ſuperior ſuns qui Cuſtodian: buf” 
modi Gaole fibi Commiſtt, &c. But the Mortgagee, or T Y 
is not -the Superiour. Marſbal.or Warden, neither; did; they 


know, who Cotunitted the Cuſtody ofthe Goal, for they 
concetn' themſelves. anly: for the Profits, and, not about 
him who aQually Officiates : Beſides this. would . be Con- 
founding Juriſdiftions, and Mixing the, Courts of Com- 
mon Law and — hw we for Mortgages and Truſts 
are the proper Objects of a Court of Conlcience : And 
indeed, as I conceive, Eſtates in Truſt were not $ubje& to 
any Judgment, Statute, or Recognirance 'at Common Law, 
-until the Statute of Frauds and Perjuries, 'by which itis En- 
ated : | | 

« That the Sheriff may make and: deliver Execution of 
« 211 fach Lands, Tenements, :and' Hereditaments, as any 
* other Perſon'or PerſonsÞbe in any: manner of wiſe- Seized 
< or 'Poſſeſſed, in Truſt. for him agamſt whom Execation 
« 1s Sued, as the Sheriff might have done, in Caſe the Party 
* himſelf had been aftually Seized; &c. | 
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$0 that ſince. this Statate, if ary Perſon: had been Seized 
of the Revirſion of theſe Offices, in Traft for the" _ 
our Marfbai, or; Warden, no donbs but it wonold have 
kable to Execution, as well in the Hands of one as' Cothee } 
Buit this. is not our Caſe, for the Fruſtees here are Seized 
m Truſt. for the Mortgagees, - or other Perſons who Cling 
under-the feveral Iicambrance, with whict theſe Offices 
are Charged, by the $ riour Marſout or Warden. $0 
that tho*-rheſe Titles ard s ond yet" they afford” the Cre- 
ditor bat'a Melancholty: Profpet fince they” ate: wholly 
Exempred from, and in poitit'of time Priot to his A, 
and confequently muſt Comfaarid Procedericy. - - 

And' fr the fame” reafon,' the ' tuighty Hopes of y 
Juſtice, which 'People'had!' Cohedived of the Seyuſty ation 
oh, ar--alf0 Vartthed” 1 !\ The words of ie” ate"=s fol 


-©The Jintge ſhall, ara " ma Gat e Jad enit 
Wink 0 'd Wi Jool, Ng, ws 

bs and ro fits ne hy cc of M657 and 
- (Bok aid; in the Belt place, apply: the ſame towards 
. wSarisfition of the, Debt or oO due & form, the Priſoner 
* lo Tieaped. - | 


'Ehid \indeed;1 a8 well as the laſt Chufe I merition's 
would: have Deen of exceltent ne (im Dich 13s, when 
the Sky was: Serene and: Clear, and'no Clouds Overſha- 
dow'd any part of the Offic® : But now ſince the whole 
5B caver'd: with Miſts, and Obſcure Ititreagues, the Scene 
is quite Alter'd;, the Juil | RE z1oſs whert tw f&and the 
[Pudfits, or ib they: are” ont by the Involifhent, yet 
they maſt beExcifed, for they' are Pre-mgaged;. and” all 
Pre-ingagements ma(t in Juſtice, as welt as Hohour, be 
Allow'd of : And therefore: tho': the. former: /patt of the 
Statute does poſitively ——_, That the Fees and _—_ 

all 
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ſhalt, in the firlt place, he A Lg towards SatisfiFibn 
rar, huh Dehes 3 yet he labter part does" as pofiti 

eny it :” For that Saves. all the Rights, Titles, Intereſts, 
and ' Securities of Johnſor, Boulter, Norwood, 8c. which' 
they have in the (aid Offices, or the Profits thereof, | 

Abd' now Their Demands muſt be fitft Satisfied, "fo that 
this Unfortutate A&t of Parliament' Commits 'k Violetick 

on iM61E, ſeems. to be a Felp de ſe, and by a Fatal. Con- 
rradiftion gives its own Heart a Mortal Wound. And 
after all, Suppoſe the Judges ſhould Sequeſter the 
Remnant of the, Profits ( Fang ſuch Toy be, when all 


the Pre-ingagements are Diſchatg'd') 1 woutd' then as 


this ſingle Queſtion, by whom ſhall the or War- 
den, who does Officiate, be pal his Sallary ? (for the poor 
Creature muſt have a Live ihood) I doubt the Court wifl 
want their Officer, unleſs they can ſuppoſe that one kele- 
ton may live.upon another $ for by. this time both the 
Office and Officer muſt be rednc'd wo: 4 mighty thin Con- 
texture. Thave now done with this Famous A@& of Par- 
liament, of which we were ſo big with ExpeQation, and 
I'm ſorry it ſhould be faid at laſt, Parturtunt Montes. 


Having thus made the Way Clear, and I. hope | 
you Convincing Proofs, Drawn from the Sacted Repol 
tories of our Low, that the preſent Fouridation, as well” as 
Management of theſe Offices, is Dn Oppoſite to 
the reaſon of the” Common; Law, : FRONy Inconliſter 
with the mT of the Prghſb ; = S 
I come now to my Humble. 

Parliament for.a New. and Regular Et pA Ls we 
Offices, ay un themſelves x et: an Tlie pets * 
the Coir \ Wealth, | 


-1.1ng 2000 ili | : 7 
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_F.. That the preſent Officers of the ..King's-Berch and: 


Fleet, the Math and Wardens, Superiour. and Inferiour, . 
Fa 


with all che Train of Rubbiſh which Attends 'em, .may 
be Diſmils'd their further Service ; and. tho' theſe Mifcre- 
ants have been ſuch Unprofitable Servants to all Mankind 
but themſelves, and-.by. their Crimes, have. undoubtedly. 
Incurr'd a juſt. Forfeuture of all their ſeveral Intereſts, yet 
that-even thoſe who Purchaſed their Placcs for Valgabl 
Conſiderations, ſhould. be Reimburs'd their Purchaſe-Mo- 
ney, tho” this 15 a Favour which they can't pretend a _Ti- 
. ye to 5, and; that, which, perhaps, no other, Power upon. 
Earth, but. an E»e5þ Parliament, would Indulge. 


_ If. That all Mortgages, and other Securities and Jacum- 
brances whatſoeyer, which have been made really, and 
bona fide, npon Valuable Conſiderations, may be.Pajd .Of,. 
and” Diſcharged, with-Prixcipal and Tytereſt z which other- 
wiſe would haye. lain an. Eternal Dead Weight on, the Of 
fices,:. Fox to be ſure, the Marſhal and Warden would have 
kept all Incumbrances ſill on Foot, on purpoſe to' Secure 
the Profits thereof from being touch'd. , So hat until theks 
Obſtacles are Remov'd, ' M pts yn for an Effeftual 
Reli mal Vain. ruitleſs, and Inſignificant : And Iam 
Ned. 1 is the oe Cbllg be eee for 
on tt Is ccalion; will not Amoi nt to above Thirty or For- 
ty Thoyſand Pounds; 'a {fiat Recotmpence. for a National 
Pf ER Er AG an 6s alapaM Zen 
Pe 8 WE FAS RFF re BRAD: rn to = 1 
atk 1 \ CC 0.0 _ofdcerrdiLacg 400) ont vir era” i 
"of, The Spge bong Gat BER Vertuin, fits Saad 
Jet em carry-their Houſes ayd Pritos with, 'eui, for in; 
deed they are nor” large enotgh to Contain 4 Ten art 
of. the Prifoners 3: which T take- to Ve 4 [trotig Argdmetit 
Aagajalt, the poſiibility of the preſent Priſons —_— - 


LIM 
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Ends of the Law, (vis.) 5 I I And th 
to the Foundation of this New Eſtabliſhment, -in' the * 
place, I Prepoſe rhe- Builing of Two Large and Capaciou 
Priſons, which, may be contrived to Contain Three of 
Four Thouſand Men apiece ; and in each” of theſe New 
Priſons a Work-Houſle, to: be fet apart, : which caunat but 
earn to a very. good: Account; for not only our Manufa- 
Ctures- might. bz thereby ompyouyd by ſo great a Number 
of Hands, but allo . abundance of Miſerable Wretches, 
who are-in a ſtarving Condition, and forc'd.to Beg thto' 
a-Grate, would find a Comfortable Subliſtence”: And \be- 
Gides,.there would be this particular Advantage t fo the' whole 
Nation, That whereas now by the 43 E/z. c. 2.. the Ju aſt 
ces of the Peace of every County and Corporat in 
land, are yearly to Rate: every Pariſh towards the Re ef 
of the. Poor Priſoners :of. 1 . King' s-Bench , LE, 6h cob: 
ſtant Charge: and Expence, Which has been Þ Þ3id al ready 
for near-a Hundred Years, will be taken-off, which 6ther 
wiſe might continue. upon us, as-a Rent-Charge, to the'Erid 
of the World-z ſo that the Nation will Di rge a Debt 
by this Means. Indeed I have often wondred' Vine! Fr '2 
have been no- Proviſions hitherto made *7 —— | 
rm 


poot, Priſoners;for-. Debt at- Work, and 

be looked on as. Ulelels and Rotten Metubiets 

mon Wealth, any more than. poor Priſoners Sr 

Gag] for: Felony, and other Lp 3 oe for; rs Þb 

the 19: Ge.-H.;:c..4, the Joie b 

neraÞSeſſions;are to Ne th ck. wg f 
Ferns etfee'2 o4Þ 


they think COVERS, 9Þ4, 
;  Now-for the Charge Charge of "heſe N a oF 


thetn to Work... 

ſs, Managed AA ds the 
do not queſtion; by Eo a6 Fe 
his 'Fown.,wlo a ' Jad! 
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RE Fans, Ge Tae bejng Reliburſet "by teat 
| Fits «Ft which may' Ariſe within the Walls, either by 

litnbet- vr from the Priſoners Work, or othier Me- 
thods, as ſhall ought fit by Parliament. 


'IV. Ahd in Order t6 Reduce the Nuttiber of the King's- 
Bench and Fleet Priſoners, by preventing the Removal. of 
Priſoners from the Countrey Priſons : That no Habeas Cor- 
p# fnay be Allow'd, unleſs it be upon ſome Afﬀidavit made 
ofthe Fa, by which it may appear to the Court, or the 

udge, * what the Nature of the Caulſe is, for which he was 

onunitted, and if it appears to have been upori any Meſ:4 
Proceſ;,-or Execution for Debt,-Damages or Coſts, he, 
that either the Habeas Corps may be Denied ; or if the | 

atter be doubtfil by reaſon of Croſs Afﬀidavits, that the 

iſoners. may be, brought up, /and after Exarnination, be 
Reinanded, as is uſt? in Crimmal Cafes : And I can't fee 
what Occaſion there is of this Habeas Corpus, when the 
Priſoner may be as well Charged by a Copy of the Decla- 
ration delivered to him, or the Turt-Key m the Country 
P riſon, | | Ftp 
_._ V. Thatthe Right, of theſe Prifons may be Veſted ether 
in the Crown, utider ſach 'Lirtiitations- and Controul of 
Parliament, as ſhall be thought proper : And that every 


Yoo zdges fhould-'prefent to the King, the Nats of 
Four xd an ſtart Perſons, in the ae Manner ts 
they Preſent the Sherlffs, otit of which the King ttiay'Chuſe 


'One, to be the Vhiſſba! of the King's-Bench Priſoh, md 
another to be Wardey of the Flcet, Or, finee'theold Right 
which flow tom the Crown hathbeehUnfortanne, and 
"may be- thouphir by {6tne\'a little Ortitionus, 0 hive the 
W Of T from the tam: Forttithin': Phat cen che 
ces 'may' be Vefted th te Mayor 


and 
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and Cotnmonalty of the City. of —_ as ior Mar- * 
hat arid Wirden, and that Sheriffs midy- Depdy | 
 Marſbal and Warden ;, and otiy appoint th&Keepers ofidhe 
Kings-Beudb Prifori, and Fleet, in the 'ſame'Mithod; as 
do now the Keepers of thar ſeveral Priforis within 
City : $0 the Mayor and Citizens of London have the 
Shrievalty of Loder in Fee, atid-the Shetiifs of Londed ate 
Guardiarts' under” them, and- Removable from :'Year::@ 
Year. Atd irt this Caſe the Shefiffs of Londbn aredGuard}- 
ans of the Priſons and Gaols, and the Mayor and Citizetts 
are their Superiors ; and if the Sheriffs ate. not Dlvent to 
Anfwer Eſcapes; the Mayor and Citizens are refponiible 
for them, and rhis\Appeard.in the 2 Lyſtits 385. And itake 
this 60 | be the: beſt arid: moſt exceltent Model, as having 
{o certain and undoubted a Fund, to Anſwer all Eſcapes 
which can poſhbly happen : And I am opt to believe, That 
the greateſt of the Citizens { who doubtleſs have fuf- 
fered moſt by' che Mifinanzgement of the preſent. Ofheers) - 
would be very willing/of xz New Conftitatron-upon' this + 
Bottotn,” and' world no more fear the Danger of Tfrapes, 
than they do-at preſent 3 one of which does hardly happen * 
m an Age out of any of the City Priſons. 


VI:'Since there muſt neceſſarily þe-a- great Expence' to } 
the Marſha! and Warden within the Pnſons, in'Sefvanits ant} | 
other' Conveniencies; and-alfo the r of Anfvering 1 
Eſcapes out of 'em 5 I doubt there muſt: be a Confiderabke- 
Allowance, ſufficient ro'Enconrayge 4 Petſon of Worth'and | 
Subſtance to ſo great an Undertaking I preſume it muſt ' 
be Two” Thouſand Ponnds'per Arm, at leaſt, foreach 
Officer : But the particular Sum, and the Methods of Rat 
ſang it,” muſt-be left tothe Debates! of Parliament. 


VIE :That- 


% 
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+ "VILE That no Marſpe! or Warden ſhall holdhis: Blace 
above' One" Year: Theſe Offices are' of ſuch -Vaſt Impot- 
-tance to the Welfare of the Publick,: and the Truſt Repo- 
fed in thoſe Officers Hands, is of ſuch Ineſtimable Value, it 
being: no leſs than the Life of the Law it felf, that I think 
no Man can pretend to Condu& and Integrity enough, to 
be Entruſted with ſuch a/Treaſure for his Lite': There's no 
one can ſay; but ina long Series of Years, as'his External 
Goods are Subje& to the/Furns and: Strokes of Fortune, © 
the Conſtancy of his Mind, may, by continual Attacks, at 
laft be ſhaken: But in a Years time there may be few Ten- 
-ptations Offered ;_ and who would. Embrace 'em, and draw 
upon himſelf and Farmly-an i Age of Troubleand:Misfor- 
-tune, for a {mall Gain, which cannot laft above a Year 2 : /:/- 


VUL. Thatif this Right be inveſted in the Crown, the 
King ſhall not Nominate any Perſon above:the Degree: of 
a Baronet, to:be Marſha! or Warden' ; ahd: for the 'more 
.eftcctual preventing of any-pretences: to:any}Priviledge of 
being Exempted from Adtions, G&c. .no! Marfpal or Ward: 
ſhall be capable of being Choſen a Member of Parliament ; 

Two ſuch Truſts at the: ſame time ſeem Incompatible ; at 
leaſt they are too Weighty to be Managed by one and the 
dame Perſon, to: the-general SatisfaQtion : -Beltdes,as it has 
'been Jately Obſervet:by a: Judicious'and Learned Author, 
'< All Wife Governments endeavour, as much as poſſible, to 
< keep the Legitlative and' Executive: parts Aſunder, that 
'< they:may be a Check upan-one another. \ 


{-'ÞX;T hat Angually at Chrifrras,: ( or any other-time ) 
-certaun Perſons of known Honour and -Integrity, may be 
Commiſiionated underthe Great Seal of Exglerd, to Inſpect 
the Management of theſe Offices, and to Examine into all 
:Abbſcs 'ad Irregularities of the Marſbal and Warden, or 


any 
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any. of their Inferiour Officers, and to tnake their Report 
of the ſame at the next Seffrons' of Parliament ( if there be 
none then in being: ) And it may be well worth the Con- 
fideration of our Legiſlators, Whether a Triennial Viſita- 
tion in this Nature thronghont the Realm, of all Tempo- 
ral” Officers and Minifters, who are concern'd inthe Ad- - 
miniſtration of Juſtice, and Execution of the Laws, would 
not produce mighty Bleſſings and Advantages to the Pub- 
lick, We ſhould not then hear ſuch Grievous Complaints 
againſt the Corrupt Judgments in ' Inferiour Courts, and 
the Abominable Extortions of their Officers : Nor ſhould 
our Ears be Pierced with the Sighs and Groans of a Thou- 
ſand Poor Unhappy Wretches, who Daily fall into the 
Clutches of the Little Petty-Fopging Solicitors, and Bay- 
lifs. _—_ 

I ſhall Conclude with a Recital of part of that great 
Lawyer and Stateſman Sir Nzrholas Bacor's Speech, which 
he made to both Houſes of Parliament, as appears' in 
Sir Simon Dew's Journal 152. 

«Now to the Execution of Laws made by you, and 
« the reſt heretofore by. others, I am” to remember: you, 
« That thoſe Labours, Travel; and Pains taken about the 
« Laws, are all in Vain, and Labour Loſt, without the due 
« Execution of them'; for a- Law without Execution, is 
« but a Body without Life ; a Cauſe without an Effet; 
« 2 Countenance of a thing, and indeed nothing : Beſides 
« the making of Laws without Execution, does very much 
« harm, for that breeds and' brings forth Contempt of 
« Laws, and Law-makers, and of all Magiſtrates z which 
« 1s the very Foundation of all Miſgovernance, of all -In- 
< ;uries and Injuſtice, and of all Diſorders and Unquier- 
"© nels'in the Common-wealth, x" 


E This, 


-» * «Thus, Sir, L have Ventar'd thro”: Untrodden: Paths; tho' 
'tis inideed-matter-of Aſtoniſhment to think,” That natone 

- of altfour-Patriotical Lawyers. ſhonld have Engag'-long 
finee;-this great and terrible Leviathar, who thus Diſtarbs 

'» our. Peace; and Cracks, the, Sinews of the Body. Politick : 
( for'tis a true Obſervation, 'That the Laws are the Sinews 

"© of Peace, as Moneys are of War..):For -my. part, all that 
F;can hope for from this: poor Attempt, is, That ſome 
Strong and Abler: Pen may be Encouraged from theſe 
ſmall Hints, to undertake the Cauſe : There can't be a 
Nobler Field to Exerciſe allthe Faculties of the Mind, and 
Body ; for Wit, Judgment, Manly Strength, and Courage, 
muſt all be Summoned to our Aid, againſt this Great and 
Common Enemy to the whole People- of Exgland : And 
after all; I'm afraid he'll prove too hard for any particular 
Body of Men, who dares wage War againſt ſo_many Mil- 
lions. We muſt at laſt beg the Afiſtance of the Legiſla- 
ture, and tho' even that; at the firſt Onſet, may give lit- 
tle Way, and I doubt hath adually recerv'd a-Foil.: Yet 
I hope tis but Artew-like, to riſe with greater Force and 
'Vigour, and to Corre& this daring Infolence of Villany, 
that could pretend to Grapple with Almighty Power ; for 
in reſpe& of our Inferiour Orbe, ſuch is the Power of an 
Emgliſh Parliament. 


Sir, I ſhall Sum up all with this ſhort Addition, by way 
of Corel/ary : That 'tis Viſible. to the whole. World what 
Prodigiaus Things our Parliaments have done, ſince the 
Happy Revelution : They have fixed Matters of Religion- 
upen a ſure, and laſting Foundation ; and, to a Miracle; 
Reconcil'd the Feuds and- Animoſities Rais'd upon that, 
Score : Fhey have Retrench'd the Exorbitances of the 
Prerogative, and Rivetted the Liberties of Exgland, by the 
Bill of Rights ;,, which, as a Second Magna Charte, delerves 

- a: = 


DT | 
to' be "wrote - with ChataBters of 'Gokd! :! Our Þ - ii 
have likewiſe been taken Care of,-by- ſeveral | 7" I 
and in particular, by that which Reforms yoo hey - 
have Carry'd on a War, and Procur'd a Peace, to theSur- 
prize and Admiration of Europe. But after all theſe great 
and wonderful Performances, unleſs we can Enjoy \- 
Fruits of Peace by a due Ad;miniftration and Is 
of Juſtice, they. have not-fimifh'd-Half _—_— 
the Inteſtine Tumults and Commotions of a D 
State, are more Intollerable than'a Foreign War. 
fore Iam clearly of Opinion, That the Miſchief, mY 
ſtra&ions, which Daily Ariſe from-:theſe Infernal. 
wy not leſs "CI to our Conſtitution, .than ar , 
»g Army ;, and ſince your Houſe is ſo Unanimous bd. 
nd the One, I, can't but. think, that a 
and due Conſideration, they. wil be as q to 
ſipate 'and Confound the. other. And 1 hope: this ;Þ. 
lament \will have: the Honour ' of ſo Great and Glor 
a T_T 
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